
021 403 6529 info@theadvisory.co.za www.theadvisory.co.za

Municipal approval is not a free pass
Why an owner may comply with municipal requirements and still breach an HOA rule - 
but why that does not make demolition automatic.

By Auren Freitas dos Santos

A recurring misconception in residential estates is that municipal approval settles the matter. If the 
City approves the plans, grants a departure or issues an occupation certificate, the thinking goes, 
the homeowners association (HOA) can no longer object.

The Western Cape High Court's recent judgment in Baronetcy Estate Homeowners Association v 
Mohamed Abdulahi (WCC cases 17258/2019 and 8985/2022, 18 August 2026) shows why that 
proposition is too broad.

The judgment confirms that municipal control and private estate control ordinarily operate on 
different legal planes.

Municipal approval answers a public-law question: does the development comply with the 
planning and building regime administered by the municipality?

HOA approval answers a private contractual question: has the owner complied with the 
constitution, architectural rules and other obligations binding members of the estate?

One approval does not necessarily supply the other.

But the judgment also highlights an equally important qualification: before an HOA can enforce a 
private rule, the rule must itself be valid and enforceable. And even where a breach is established, 
the remedy must still be appropriate and proportionate.

Two systems of control

The dispute arose after a reinforced concrete support beam was increased in depth during 
construction for safety reasons. According to the owner, the change resulted in a small portion of 
the roof exceeding the estate's 7.5 metre height restriction by 375 mm.

The HOA refused to approve the relaxation and withheld its occupancy clearance certificate.

The City of Cape Town nevertheless approved the height relaxation, dismissed a neighbour's appeal 
and ultimately issued both temporary and final occupation certificates.
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At an earlier stage, the owner argued that the City's decision displaced the HOA's requirements. 
That argument was later withdrawn.

The Court held that the withdrawal was correct. 

The City's approval did not, by itself, answer the HOA's separate contractual complaint.

Why HOA rules remain independently enforceable

The starting point is Mount Edgecombe Country Club Estate Management Association II (RF) NPC v 
Singh and Others [2019] ZASCA 30; 2019 (4) SA 471 (SCA).

The Supreme Court of Appeal confirmed that when an owner purchases property in an estate and 
becomes a member of the HOA, the owner agrees to be bound by the association's rules. The 
relationship is contractual. The restrictions imposed by the rules are therefore private obligations 
voluntarily accepted through ownership and membership.

That has an important practical consequence.

An HOA is not necessarily exercising municipal power when it requires compliance with its own 
architectural or design controls. It is ordinarily enforcing the bargain binding the owners to one 
another through the association.

An HOA rule may therefore regulate matters more closely than the general public regime — 
provided, of course, that the rule is authorised, valid and not prohibited by the legislation 
applicable to that HOA.

The Cape Town Municipal Planning By-law itself recognises this distinction. Section 39(2)(a) 
provides that an approval under the By-law does not release anyone from an obligation to comply 
with a requirement contained in the constitution of an owners association.

Municipal approval and private HOA obligations can therefore coexist.

What an occupation certificate does - and does not do

An occupation certificate confirms compliance with the statutory requirements relevant to lawful 
occupation.

It is not ordinarily a certificate confirming that the owner has complied with every architectural, 
design or contractual obligation owed to the HOA.

By the same token, an HOA's approval or clearance process cannot substitute for the municipality's 
statutory occupation certificate.

The distinction is sometimes blurred because estate approval processes are often sequential. Plans 
may first require HOA endorsement before submission to the municipality, and the HOA may 
inspect completed work before issuing its own clearance.

But that administrative sequence does not merge the two legal enquiries.

The wording of the constitution and rules remains decisive.



This was particularly important in Baronetcy. The estate's rules provided that nobody could occupy 
a dwelling without a City occupation certificate. On a proper interpretation of those rules, 
possession of the City's certificate permitted occupation even though the HOA had not issued its 
own clearance certificate.

The HOA's penalty claim — amounting to almost R3.7 million, based on fines of R700 for each day 
the dwelling was occupied without the HOA's certificate (more on this in the second article in this 
series) — therefore failed in part because of the wording of its own rules.

That does not mean that a municipal occupation certificate will always defeat an HOA's private 
approval requirements.

Had the rules applicable at the time expressly provided that an HOA-issued occupancy or clearance 
certificate was also required before occupation, the result may have been different. 

The more important question: is the HOA rule itself enforceable?

The contractual nature of HOA rules does not place them beyond the reach of legislation.

Before enforcing a rule, a court must still consider whether:

the rule was lawfully made;
the HOA's constitution authorised it;
the correct version of the rule applied at the time of the breach; and
any legislation or municipal by-law prohibits the restriction.

This became crucial in Baronetcy.

Section 62(1)(b)(i) of the City of Cape Town's Municipal Planning By-law provides that design 
guidelines may not introduce more restrictive development rules or land uses than those contained 
in the City's Development Management Scheme (more on this in the third article in this series).

The Court considered the estate's 7.5 metre height restriction to be more restrictive than the 
municipal 11 metre parameter.

It therefore declined to enforce the restriction against the owner by ordering demolition, although 
it stopped short of declaring the rule invalid generally.

The correct principle is therefore not that City approval overrides HOA rules.

It is this:

A valid HOA rule can remain independently enforceable despite municipal approval. But if the HOA 
rule itself conflicts with a statutory prohibition, the HOA cannot avoid that problem merely by 
describing the relationship as contractual.

Even a valid rule does not automatically justify demolition

The HOA sought specific performance in the form of demolition of the offending roof slab.

A party to a binding agreement is ordinarily entitled to insist on performance, but specific 
performance remains a discretionary remedy.

In Benson v SA Mutual Life Assurance Society [1985] ZASCA 114; 1986 (1) SA 776 (A), the Appellate 



Division confirmed that a court may refuse specific performance in an appropriate case.

More recently, in Ethekwini Municipality v Cooperativa Muratori and Cementisti - CMC di Ravenna 
Societa Cooperativa [2023] ZASCA 95; 2023 (6) SA 384 (SCA), the Supreme Court of Appeal 
reaffirmed that this discretion is a genuine one and that relief may be refused where it would be 
unduly onerous or cause disproportionate hardship.

Demolition sits at the extreme end of the enforcement spectrum.

In BSB International Link CC v Readam South Africa (Pty) Ltd and Another [2016] ZASCA 58; 2016 
(4) SA 83 (SCA), the Supreme Court of Appeal described demolition as a draconian remedy and 
stressed the need for evidence dealing with practical feasibility, structural integrity and safety.

The facts in Baronetcy weighed heavily against such an order.

The deviation was relatively minor. It arose from structural concerns rather than deliberate 
defiance. The City found no impairment of the neighbour's view. The undisputed cost of 
rectification exceeded R1.4 million. There was also no expert evidence explaining the structural 
consequences of demolition.

The HOA had further delayed in pursuing the matter, had at one stage approved the relaxation 
subject to the neighbour's consent, and did not seek any lesser alternative remedy.

Those considerations ultimately mattered.

What HOAs should do differently

Keep municipal and HOA approvals separate.
Rules, approval letters and correspondence should make it clear that municipal approval does not 
amount to HOA approval, and vice versa. The requirements and consequences of each process 
should be stated separately.

Check the contractual foundation before enforcing a rule.
Identify the constitutional provision authorising the rule, when and how it was adopted, which 
version applied at the time of the breach, and the mechanism by which it binds the owner.

Test the legality of the rule before demanding compliance.
A rule is not necessarily enforceable simply because it has existed for many years or reflects the 
estate's preferred design standards. Applicable legislation, conditions of establishment and the 
HOA's own constitution should be checked first.

Match the remedy to the actual harm.
Where demolition is contemplated, the HOA should obtain proper architectural and engineering 
evidence, assess the actual prejudice caused by the deviation, consider whether a relaxation or 
lesser remedy is possible, and act without unnecessary delay.

Create a fair and workable relaxation process.
A transparent and consistently applied procedure helps distinguish deliberate non-compliance 
from minor, technical or structurally justified deviations. It also reduces the risk of arbitrary 
enforcement.

Conclusion

Municipal approval is neither irrelevant nor decisive.



It may be important evidence when a court considers the practical justice of the remedy sought, but 
it does not ordinarily extinguish an owner's private obligations to the HOA.

The better approach is to ask three separate questions:

1.  Is the HOA rule valid and enforceable?
2.  Has the owner breached it?
3.  Is the remedy sought a proportionate and appropriate response to that breach?

Baronetcy is a useful reminder that HOAs must get all three right.

This is Part 1 of our three-part series on the Baronetcy Estate judgment. In Part 2, we consider the 
Court's treatment of the HOA's substantial penalty claim and the circumstances in which HOA fines 
may be reduced — or may not be enforceable at all. Part 3 will examine a potentially far-reaching 
issue: when architectural and design rules imposed by an HOA may themselves conflict with 
municipal planning legislation.

If you have any questions regarding this topic feel free to contact us at info@theadvisory.co.za for a 
no-obligation quote.


